MINUTES OF THE PROCEEDINGS OF THE CITY COUNCIL
OF THE CITY OF FOSSTON, POLK COUNTY MINNESOTA
APRIL 17, 2017

Pursuant to due call and notice thereof, a special meeting of the Council of the City of Fosston, Polk County Minnesota was held in council chambers on Monday, April 17, 2017 at 7:00 p.m.

The meeting was called to order by Mayor Offerdahl with the following members present:  Dufault, Hoialmen and Anderson. Members absent: Veum. Others in attendance were: Chuck Lucken, Stephen Larson, Cassie Heide, Dave Larson, Karen Graham, Mark Hagen, and Matt Hagen.

Mayor Offerdahl stated that the purpose of the meeting is to discuss award of contract on the Warming House Project and potential litigation by Mark Hagen, Hagen Construction and Trucking.

At the regular meeting held on Monday, April 10, 2017 council denied Hagen Construction the low bid due to the lowest bid and the second lowest bid being so close in price, the quality issues and complaints from Hagen’s previous projects, Hagen not responding to Attorney Larson’s demand letter, possible litigation against Hagen, and possibility of not meeting the projects deadline, and award the contract to the second low bidder, Lenes Sand & Gravel.
Stephen Larson explained that following the last meeting he attended he received a voicemail from attorney Kyle Hart out of the cities that he is representing Mark Hagen. He emailed a letter as to how he saw the issue regarding the award of the Warming House Project and that the city is not in accordance with the law in awarding the next lowest bidder. Larson spoke briefly with Hart and via email. Hart via email has threatened to sue the city if his client does not receive awards on both projects. The other project in consideration is the 2017 street and utility project.
Larson explained that the City has limited discretion in regards to not awarding the low bidder. When council decided not to award Hagen the low bid on the Warming House Project, one of the main reasons as due to the concrete issue from a couple of years ago and the non response from Hagen regarding the issue. Larson explained that he sent a letter to Hagen indicating the City’s dissatisfaction with the concrete with a deadline to respond by. Larson did not receive a response from Hagen or anyone representing Hagen. Hart told Larson that he drafted a response letter but for some reason it was never sent. Hart has also prepared a complaint to sue Lakes Concrete and has provided that to Larson. This complaint is being prepared for service and Larson is unsure if the lawsuit has been started. Hagen indicated that he does intend to have the complaint served. 
Larson provided three options to the City council in regards to the situation. 
1.) Reject all bids
2.) Continue as is, with the threat of litigation from Hagen. An injunction will be sought by Hagen’s attorney who would prohibit the city from awarding the bid to anyone. This would result in the city losing the $90,000 grant from the DNR, possible damage to the relationship between the DNR and the City, and the project not being done
3.) Rescind the resolution that denied Hagen Construction the bid and award the contract to the low bidder.
Offerdahl explained that he is concerned about the timeline and does not want to lose the grant from the DNR. We should not damage our relationship with the DNR and we need to get the project completed. Lucken reported that he has checked into the possibility of an extension for the project and that is not possible. Offerdahl feels that the council has done the right thing in awarding the bid to the next low bidder and that the city has a good chance at winning the lawsuit, however the possibility of an injunction could cause us to lose the grant. We would have a compelling argument that we could lose the grant money should the judge grant the injunction, but there is no guarantee that it would go in our favor. Mayor Offerdahl took the time to set the record straight on two things. First, as the City attorney Stephen Larson previously mentioned, we did not receive a response from Hagen which caused this council to reject the low bid. Offerdahl explained that he feels that this council would have awarded Hagen the bid had he responded and been in the process of rectifying the concrete situation.
The second item Mayor Offerdahl wished to have clarified is that Hagen’s attorney indicated that Mayor Offerdahl asked Hagen to bid the project. Hagen interjected admitting that he knew Offerdahl did not ask him to bid the project. A phone conversation between Hagen and Offerdahl prior to bid opening included Hagen asking Offerdahl if bidding could be pushed back to allow Hagen more time to get his bid prepared, to which Offerdahl said that was not a possibility. Hagen told Offerdahl it would be nice if we could get local bids and Offerdahl agreed but that did not constitute Offerdahl asking him to bid in any way.
Offerdahl stated that we have Hagen’s word that he is going to sue Lakes to get the bad concrete issue from two years ago taken care of.
Dufault asked Larson if the four reasons we noted in rejecting the low bid are legitimate reasons. Larson replied that the city does have limited discretion and the reasons are legitimate, however, it would be up to a jury trial as to whether those reasons were compelling enough. Dufault then wondered if some of the reasons carry more weight than others. Larson indicated that the bid documents weren’t specific enough to give weight to different criteria.
Hoailmen does not like the legal jargon and the way the council was explained as being flout with their decision. Hoialmen feels the council was being very fair in giving Hagen time to rectify the concrete issue, or make an attempt to before we decide the award of the 2017 street and utility project. He feels it is unfortunate that it has come to this as this council was trying to be fair and do the right thing for the residents of the City of Fosston.
Anderson thinks the council should stick with their previous decision.
With the threat of losing the $90,000 grant Member Offerdahl introduced the following resolution and moved its adoption:

RESOLUTION ACCEPTING BID AND AWARDING CONTRACT 
FOR FOSSTON SPORTS COMPLEX-WARMING HOUSE AND RINK UPDATES
#17-10

WHEREAS, pursuant to an advertisement for bids for the following improvement project:

	Fosston Sports Complex – Warming House and Rink Updates

WHEREAS, bids were received, opened and tabulated according to law, and three (3) bids were received complying with the advertisement as follows:
							
Hagen Construction					Base Bid 	$  275,000.00
1055 250th St.						
Fosston, MN 56542												
Lenes Sand & Gravel					Base Bid 	$  280,730.00
P.O. Box 296				
Fosston, MN 56542									
							
The Tradesmen Company				Base Bid 	$  314,000.00
4015 Minnesota St, 
Alexandria, MN 56308						
					
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF FOSSTON, MINNESOTA

1. The Mayor and City Administrator are hereby authorized to enter into an agreement with Hagen Construction and Trucking, Inc., Minnesota in the name of the City of Fosston for the Fosston Sports Complex – Warming House and Rink Updates, Total Bid of $275,000.

2. The City Administrator is hereby authorized and directed to return forthwith to all bidders the deposits made with their bids, except that the deposits of the successful bidder and the next lowest bidder shall be retained until a contract has been signed.

The motion for the adoption of the foregoing resolution was duly seconded by member Hoialmen and upon vote being taken thereon, the following members voted in favor thereof:  Dufault, Hoialmen, and Offerdahl.

And the following voted against same:  Anderson.

Whereupon said resolution was declared passed and adopted this 17th day of April, 2017.


							__________________________________
							James Offerdahl, Mayor

ATTEST:

______________________________
Charles Lucken, City Administrator

Anderson added that he thinks council is making a mistake and requested that council see a schedule of values, sub-contractors and a safety record. Lucken reported that that is standard and Hagen will have 24 hours to provide these items.
There being no further business to come before the council, motion was made by Hoialmen seconded by Dufault to adjourn. All members were in favor and the motion carried.

